IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD C. GULEZI AN : CIVIL ACTI ON
V.
DREXEL UNI VERSI TY ; NO. 98-3004

VEMORANDUM ORDER

Presently before the court is defendant’s Mtion for
Reconsi deration of the portion of the court’s order of March 19,
1999 allowing plaintiff to proceed with his age discrimnation
claim

Def endant essentially relies on two cases cited and
di scussed by the court in its nmenorandum of March 19, 1999 to
argue that equitable tolling should not apply to the
circunst ances of bureaucratic delay which plaintiff confronted.

The first case is Robinson v. Dalton, 107 F.3d 1018 (3d

Cr. 1997). That case did not involve the belated filing of an
adm ni strative charge. Rather, the plaintiff in that case never
filed a charge regarding the claimat issue. Robinson did not
i nvol ve bureaucratic delay. Rather, the case involved the
reasonabl eness of plaintiff’s alleged reliance on | egal advice
over the tel ephone froman EEOC enpl oyee plaintiff could not
positively identify and on his failure to exercise due diligence
to confirmsuch advice. [d. at 1023.

The Court in Robinson distinguished the circunstances

presented fromthose in which a plaintiff was prevented from



filing a tinmely charge "by circunstances beyond his control."
Id. at 1022. \Wiere, as in the instant case, a plaintiff cannot
get an earlier appointnent wwth the EEOC and presents hinself to
the EEOC within the limtations period to conplete a charge on
the schedul ed day only to be told the assigned official was too
busy then to conplete the charge, it fairly appears a fornal
charge was not tinely filed due to circunstances beyond the
plaintiff’s control.

The second case is Kocian v. Getty Refining & Marketi ng

Co., 707 F.2d 748 (3d Gir.), cert. denied, 464 U S. 852 (1983).

In that case, an EECC officer drafted a charge and mailed it to
the plaintiff after the limtations period expired. The Court
declined to apply equitable tolling principles because of the
plaintiff’s lack of diligence after receiving the draft. The
Court noted, however, that had Ms. Kocian pronptly executed and
returned the charge, it would have entertained an argunent that
she failed to file a tinely charge "nore because of bureaucratic
del ay than because of her own neglect." |[d. at 754. The Court
al so noted "there is no allegation that the EEOC refused to
process Ms. Kocian's charge when she initially visited the
agency." 1d. at 755 n.10.

These observations of the Court in Kocian are
instructive. In the instant case, plaintiff visited the EEOC to

file an adm nistrative charge at a tine schedul ed by the agency



and within the limtations period. The EEOC did not process the
charge because the assigned official had a backlog and was too
busy. Wen the EEOC did conplete the drafting of the charge and
mailed it to plaintiff, he executed and returned it pronptly.
The untineliness of plaintiff’s charge was occasi oned by
bureaucratic delay beyond his control and not by neglect on his
part.

It is true that plaintiff was represented by counsel.
The issue, however, is not ignorance of the filing requirenents
but rather the operation of the admnistrative machinery. Wile
it mght have been prudent to proceed earlier, it was not
negl ectful or unreasonable to schedul e an appoi ntnent on the
288t h day for the purpose of filing an adm nistrative charge on
the 297th day. There has been no show ng that a represented
grievant was in any better position than an unrepresented one to
overcone bureaucratic delay. The court will not vacate its
menor andum and order of March 19t h.

Def endant al so requests "clarification" fromthe court
as to "defendant’s right to raise the issue again after
di scovery." It is the court that requires clarification.

Def endant filed a notion to dism ss the ADEA claimfor
failure to file a tinmely admnistrative charge. As noted in the
court’s March 19t h nmenorandum the ADEA charge clearly appeared

to be tinely fromthe allegations in the conplaint. Plaintiff,



however, elected not to let the matter stand in that posture.

Plaintiff submtted an affidavit and several exhibits
and asked that the notion be treated as one for summary judgnent.
Def endant did not object or ask for tinme to undertake further
di scovery into the circunstances surrounding the filing of an
adm ni strative charge as averred by plaintiff. Rather, defendant
responded with a brief treating the notion as one for summary
judgnent, submtted its own exhibits and asked that a portion of
plaintiff’'s affidavit be "disregarded in assessnent of sunmary
judgnent" because it did not satisfy the "Rule 56(e) standard.”

| f defendant is asking whether it may rehash the issue
on the record presented, it would not be availing for it to do
so. |If defendant is asking whether it may revisit the issue if a
materi al question of fact about plaintiff’s version of events
were to arise from subsequently devel oped evi dence, the court
w Il not preclude defendant frompresenting this in a notion for
summary judgnent at the conclusion of the authorized discovery
peri od.

A court may entertain a successive summary judgnent
nmotion, particularly when the defendant has expanded the factual
record on which summary judgnent is sought. See, e.g., Witford

v. Boglino, 63 F.3d 527, 530 (7th Cr. 1995) (whether to all ow

renewed notions for summary judgment is matter of district

court’s discretion); Enlow v. Tishom ngo County, 962 F.2d 501,




506-07 (5th Cr. 1992); Kirby v. PR Millory & Co., 489 F.2d

904, 913 (7th Cir. 1973), cert. denied, 417 U.S. 911, 94 S. C.

2610, 41 L. Ed.2d 215 (1974); Goss v. George WAshington Univ.,

942 F. Supp. 659, 661 (D.D.C. 1996): Stubblefield v. Gty of

Jackson, 871 F. Supp. 903, 905 (S.D. Mss. 1994); United States

V. Two A-37 Cessna Jets and their Equipnment, 1994 WL 167998, *4

(WD.N. Y. Apr. 20, 1994); Adley Express Co. v. Hi ghway Truck

Drivers and Helpers Local No. 107, 349 F. Supp. 436, 447 n.3.
(E.D. Pa. 1972). Denial of a notion for sunmmary judgnment is not
a final judgnent and does not have res judicata effect. See,
e.g. Witford, 63 F.3d at 530.

ACCORDI N&Y, this day of April, 1999, IT IS
HEREBY ORDERED t hat defendant’s Motion for Reconsideration (Doc.

#9) i's DENI ED

BY THE COURT:

JAY C. VWALDMAN, J.



